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)
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Defendant. ) MODIFy CHILD CUSTODY
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¢ MEMORANDUM [N SUPPORT OF PLAINTIFE "«
. Gardiner ¥, Gardf;zer, 3AN-03-1 1696 C1

- domestic violence intervention Program and three 48e-appropriate barenting courges.

- 9 4: Affidavit of Russe]] Carlson in Support of Plamtiffs Motion to Modify Child Custo

(hereinafter “Carlson ATE”) at 99 2.4, In the last five months, Krystin and Ms. Fayver hay
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LAW OFFICES aF
ALASKA LEGAL SERVICES CORPORATION

ANCHORAGE AND STATEWIDE OFF(CE
1016 WEST 8IXTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501 - I963

(207) 272-.9431

Counsel in Support of Plaintiff’s Motion to Modify Child Custody at § 3. Mr. Gardiner has
(T s e e )

_indicated that he will not agree to supervised visitation in Washinﬁan State. Id. at 9 4.

!

made three trips to Seattle to see these specialists. Plaintiff Aff at 9 6. Her next appointment is
- scheduled for July 2004. Id. Krystin must receive care from these doctors mdefinitely and,
- thus, Ms. Fauver will be required to fravel to Seattle multiple times each year for several years.

. Plamtiff Aff. at § 7; Carlson Aff. at 44 4-6. These visits require Ms. Fauver to take unpaid days

off of work and, eventually, will require Krystin to miss school. Plaintiff Aff at 9. As aresult

- of the above, Ms. Fauver has decided to move to Seattle, Washington so that she can be closer

- to Krystin’s health care specialists.

In the seventeen weeks since trial in this matter, Mr. Gardiner has visited with Krystin

c_mlz one time. /d. at § 10. He has failed to ﬁmdﬁﬁﬁ documentation verifying his enrollment in

 either the domestic violence intervention program or the parenting classes. See Certificate of

1l. ANALYSIS

In order to modify an existing child custody order, the moving party must show that

there has been a substantial change in circumstances that requires modification and that the

" modification is in the child’s best interest. House v. House, 779 P.2d 1204, 1207 (Alaska 1989)
(citing Garding v. Garding, 767 P.2d 183 (Alaska 1989)). A “custodial parent’s decision to

- leave the state with the (child] constitutes a substantial change in circumstances.” 4. at 1207-

08.  When a parent desires to relocate to another state, the parent must show that there is a

legitimate reason for her move.

a. The Current Custody Arrangement is in Krystin’s Best Interests and the

Arrangement Should Remain Unchanged.

In determining whether the move is in Krystin’s best mterest, the O msider

. MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION TO MODIFY

Gardiner v. Gardiner, 3AN-03-11696 CI
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the statutory factors set forth in Alaska Statute 25.24.150(c). At trial, the Court found that it is

in Krystin’s best interest for Ms. Fauver to have primary physical custody and sole legal

* custody. The Court also made specific findings that it would be contrary to Krystin’s best

S e

~ interest to have unsupervised visits with Mr. Gardiner. Moving to Seattle will not affect these

_ care provider. Findin

- findings for several reasons.

First, Krystin has special medical needs requiring frequent travel to Seattle to visit with

- specialists. Thus, the move improves Krystin’s access to healthcare. Second, Ms. Fauver

continues to provide appropriate care for Krystin and, since her birth, has been Krystin’s sole

L 8

stinn, the Court

o ardiner unable to*provide appropriate care for

~ heaithy parent-

s
e s e T L
e — — -
T p—

e

ordered Mx. Gardiner to participate in three parenting classés. 1o dafe, Mr. Gardiner has failed

~ to provide proof of enrollment in these classes. Third, Krystin continues to have a strong

attachment to Ms. Fauver, while Mr. Gardiner continually fails e, [nake efforts fo establish a

child relat . Testimony at trial showed that Mr. Gardmer visited just a

v

e

- few times in a matter of eight months and, since trial, Mr. Gardiner has visited only one time in

sevedlteen weeks. Fourth, _ ' t1 onyv_at trial showed thw‘
| EeEetrated severe thsical abuse on Ms. Fauver and also that he has ieogardized Krystin’s

_ﬁjﬁhﬁ_&“@e Court found that Mr. Gardiner had failed to gddre's; his violent behavior and, thus,

*—-_-.__F

E -

the Court ordered Mr. Gardiner to attend a state-certified domestic violence intervention

e o TN

pm%ram,

Mr. Gardiner has failed to provide any documentation verifying his enrollment in this

e —

]

LAW OFFICES OF
ALASKA LEGAL SERVICES CORPORATION

ANCHORAGE AND STATEWIDE OFFICE
1018 WEST SIXKTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 98501-1963

(907) 272.9431

For the foregoing reasons, it remains i Krystin’s best interest for Ms. Fauver to retain

primary physical custody and sole legal custody. It continues fo be contrary to Krystin’s best

" interests to have unsupervised visitation with Mr. Gar”™ er.

MEMORANDUM IN SUPPOR
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LAW OFFIGES OF
ALASKA LEGAL SERVICES CORPORATION

ANCHORAGE AND STATEWIDE OFFICE
1016 WEST SIXTH AVENUE, SUITE 200

ANGCHORAGE, ALASKA 995011963

(907) 272-9431

b. Ms. Fauver is Relocating to Seattle for Legitimat 2{=laale)/=H N ETLSdnarz] e N o))

In determining whether to allow a custodial parent to relocate, the Court must consider

. whether the moving parent has legitimate reasons for moving out of state or whether the move

is motivated primarily by a desire to hinder visitation between the child and the non-custodial

~ parent. House, 779 P.2d at 1208; see also Moeller-Prokosch v. Prokosch, 27 P.3d 314, 316

(Alaska 2001). If the move is 1 the child’s best interest and the custodial parent has valid

~ reasons for wanting to relocate, the parent must be allowed to relocate. Prokosch, 27 P.3d at

317 (“No Alaska law allows a court to require a custodial parent to forego relocation if custody

" with that parent remains in the child’s best interest and relocation is not for an illegitimate

reason.”). It is clear in this mstance that Mr. Fauver’s primary motivation for moving to

~ Seattle is to provide Krystin with the best possible health care and to ensure that Krystin has

uninterrupted access to that care.

-,

HI.CONCLUSION

For the foregoing reasons, Ms. Fauver respectfully requests that the Court modify child

_ custody to allow for supervised visitation between Krystin and Mr. Gardiner m Seattie,

Washington.

==
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ALASKA LEGAL SERVICES CORPORATION

DATE {%//2/011

ar No. 0311055
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